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matter between the two carries, touching which we express no opinion. But we 
adjudge that the shipper cannot be compelled, when seeking damages for the value 
of his cotton destroyed hj fire in the course of its transportation, to look to any 
carrier except the one who had actual custody of it at the time of the fire. One 
of the conditions imposed upon him by the contract was that if any carrier 
became liable to him he should have no remedy except against the one having 
such actual custody. That remedy should not be taken from him by a construc- 
tion of the contract inconsistent with the ordinary meaning of the words used." 



Measuke of Damages — Entire Damages — Master and Servant. — De- 
fendant, a railway company, compromised the plaintiff's claim against it for per- 
sonal injuries, by agreeing to employ the plaintiff at a fixed monthly salary, with 
certain additional perquisites, for as long a time as he was disabled from doing 
full work; he, in the meanwhile, to do such work as he could. The injuries were 
permanent. Defendant subsequently repudiated the contract, discharged the plain- 
tiff, and refused to pay the stipulated wages. Held, that the plaintiff might recover 
entire damages in a single action, and was not confined to successive actions for 
damages as the wages accrued under the contract. Pierce v. Tenn. Coal etc. Co., 
19 Sup. Ct. 335. 

There is much comflict of authority upon the point decided. The question is 
one of first impression in the United States Supreme Court, and we are glad to 
find that court adopting what seems to be the sounder principle. Many cases hold 
that where a servant is thus wrongfully discharged, he must bring successive actions 
for each installment of wages as they accrue. See McMuUan v. Dickinson Company, 
60 Minn. 156, reported also in 51 Am. St. Eep. 511, with an extensive note col- 
lecting the authorities; 40 Cent. L. J. 300. The latter rule is probably juster in 
the abstract, since whether the discharged servant will secure other employment, 
at a greater or less rate of compensation, is so extremely uncertain, that it is well 
nigh impossible to estimate the prospective damages. On the other hand, such a 
rule would in many cases be so intolerably inconvenient as to result, itself, in the 
grossest injustice. The rule requiring successive actions would have operated as 
a great hardship in the case mentioned, where the plaintiff, being permanently 
disabled, and therefore entitled to the stipulated wages during his lifetime, would 
have been driven to an action against the railroad company every month during 
the remainder of his life. 

After a review of the authorities, the court, speaking through Mr. Justice 
Gray, said: 

"If these facts were proved to the satisfaction of the jury, the case would 
stand thus : The defendant committed an absolute breach of the contract at a time 
when the plaintiff was entitled to require performance. The plaintiff was not 
bound to wait to see if the defendant would change its decision and take him back 
into its service, or to resort to successive actions for damages from time to time, or 
to leave the whole of his damages to be recovered by his personal representative 
after his death. But he had the right to elect to treat the contract as absolutely 
and finally broken by the defendant; to maintain this action, once for all, as for 
a total breach of the entire contract ; and to recover all that he would have 
received in the future, as well as in the past, if the contract had been kept. In 
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so doing, he would simply recover the value of the contract to him at the time of 
the breach, including all the damages, past or future, resulting from the total 
breach of the contract. The difficulty and uncertainty of estimating damages 
that the plaintiff may suffer in the future is no greater in this action of contract 
than they would have been if he had sued the defendant, in an action of tort, to 
recover damages for the personal injuries sustained in its service, instead of set- 
tling and releasing those damages by the contract now sued on. 

"In assessing the plaintiff's damages, deduction should, of course, be made of 
any sum that the plaintiff might have earned in the past or might earn in the 
future, as well as the amount of any loss that the defendant had sustained by the 
loss of the plaintiff's services without the defendant's fault. And such deduction 
was provided for in the instruction asked by the plaintiff and refused by the 
judge." 

Insolvent Corporations — ^Partially Secured Creditors— Right to 
Prove fob Full Amount op Debt. — A question somewhat akin to that in- 
volved in the now famous case of Pace v. Pace, 95 Va. 792, has been recently 
decided by the Supreme Court of the United States, in Merrill v. National Bank, 
19 Sup. Ct. 360. 

The facts were that the plaintiff bank, creditor of an insolvent national bank, 
held certain collaterals belonging to the latter, partially securing its debt. It 
offered to prove, and claimed dividends upon, the full amount of its debt ; but 
under the ruling of the comptroller of the currency, the receiver ordered that the 
collaterals be first exhausted, and that proof be made of the balance after credit- 
ing the proceeds of the collaterals. The plaintiff thereupon exhausted the col- 
laterals, and proved for the balance, but reserved its right to claim dividends on 
the whole, not to exceed the balance due after crediting the proceeds of the col- 
laterals. On a bill filed, the lower court sustained the plaintiff's contention, and 
the Circuit Court of Appeals affirmed the decree, which, on appeal to the Supreme 
Court, was likewise affirmed, but with four justices dissenting. 

Counsel agreed that four different rules had been applied in the distribution of 
insolvent estates, as follows : 

"Rule 1. The creditor desiring to participate in the fund is required first to ex- 
haust his security, and credit the proceeds on his claim, or to credit its value upon 
his clum, and prove for the balance, it being optional with him to surrender his 
security and prove for his full claim. 

"Rule 2. The creditor can prove for the full amount, but shall receive dividends 
only on the amount due him at the time of distribution of the fund; that is, he is 
required to credit on his claim, as proved, all sums received from his security, and 
may receive dividends only on the balance due him. 

" Rule 3. The creditor shall be allowed to prove for, and receive dividends upon, 
the amount due him at the time of proving or sending in his claim to the offidal 
liquidator, being required to credit as payments all the sums received from his 
security prior thereto. 

"Rule 4. The creditor can prove for, and receive dividends upon, the full 
amount of his claim, regardless of any sums received from his collateral after the 
transfer of the assets from the debtor in insolvency, provided that he shall not re- 
ceive more than the full amount due him." 



